
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE REORGANIZATION OF STATE GOVERNMENT* 

HERMAN G. JAMES 
Associate Professor of Government in the University of Texas 

The oft quoted remark of James Bryce concerning the gov- 
ernment of American cities was certainly justified insofar as it 
condemned our American city government. To the extent, 
however, that it seemed to imply a recognition of the success- 
ful operation of our state governments it would appear to be 
in need of considerable limitation. Indeed there is evidence 
to show that the defects of our state organization made them- 
selves pretty generally felt even before the evils of our city 
administration were recognized, and constitutional changes look- 
ing toward remedying those defects were imdertaken before any 
serious attention was given to the consideration of municipal 
problems. 

On the other hand, it is true that once the evils in our Ameri- 
can municipal system were recognized a more comprehensive, 
wide-spread, and successful campaign has been waged against 
them than has even been inaugurated against the manifest 
defects in our state governments. It is no exaggeration to say 
that today there are immeasurably more persons seriously 
and actively engaged in the cause of good city government than 
there are persons interested in the same effective way in im- 
proving our state governmental machinery. There are, of course, 
several good reasons why one would expect this to be the case, 
but our prime interest is sufficiently served by pointing out 
the fact without going into an examination of the explanation. 

Now in undertaking a suggestion for the reorganization of 
state governments in this country, the simplest and most satis- 
factory way would seem to be to take the main features of those 

' A paper read at the eleventh annual meeting of the American Political Sci- 
ence Association. 
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governments and examine into their natiu-e and operation and 
see if that does not lead to a promising solution of the difficulties 
presented. 

Right here in deciding on the method of approaching this 
problem, I believe, we can learn a helpful lesson from the prog- 
ress of municipal reform to which I alluded above. During 
the latter part of the last century, after the cause of municipal 
reform began to make some headway, it was characteristic of 
the modus operandi of the reformers to seek a solution by the 
tacking on to what they considered the fundamental hypoth- 
esis of American government all sorts of devices for remedy- 
ing the evil conditions noted in our American cities. This 
supposedly fundamental hypothesis was namely the separation 
of legislative and executive powers, and all municipal reform 
programs until the beginning of the present century took that 
as a starting point, and made, it must be admitted, but very 
slow progress. Now I believe that that working hypothesis, 
so long accepted as axiomatic, was fundamentally wrong, cer- 
tainly as appUed to city government, and that rapid progress 
in municipal reform could not be expected until in some manner 
the child-Uke belief in the sacredness of the doctrine of the 
separation of governmental powers was shaken. Be that belief 
right or wrong, it is a fact, acknowledged I beUeve by all stu- 
dents of American city government, that with the advent of 
commission government which struck at the very foundation of 
this deep-rooted conviction there dawned an era of mxmicipal 
awakening and improvement throughout this country which far 
outdistanced any equal era in our history, and indeed, n my 
opinion, the whole of our prior American municipal development. 

Let us, therefore, in approaching this important problem of 
reorganizing our state governments not be afraid to cast aside 
any outworn garments no matter how much we may hate to 
part with them for sentimental reasons. It may be that the 
defects of our state governments may be found to be attribut- 
able in part at least to the acceptance of imworkable working 
hypotheses in the very foundation of our state system. 

In the first place then we see as virtually universal features 
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of our state governments, a bicameral legislature elected for 
a definite term of a few years, by practically universal manhood 
or adult male suffrage, an independently elected executive with a 
suspensive veto and certain other legislative powers, but little 
real executive and administrative power, a number of inde- 
pendent elective administrative authorities, and a system of 
courts appointed or elected for relatively short terms and 
with the poUtical power of declaring legislative acts invalid 
on the ground of conflict with the state constitutions. These 
seem to me to be the characteristic essential features of our 
system of state government, and therefore those that should be 
subjected to a critical scrutiny. It is true, of course, that 
most of these features are dear to the hearts of the American 
people and that proposals to tamper with them, or at least with 
some of them would be regarded by many people as revolu- 
tionary to say the least, certainly as undemocratic, and prob- 
ably as treasonable. But I take it we need not be concerned 
here with unthinking criticisms such as these, bearing in mind 
of course that even a theoretically perfect scheme would to be 
practicable have to exclude features which would certainly never 
even in the process of education prove acceptable to a majority 
of the electors. To illustrate, it might or might not be con- 
sidered advisable to restrict the suffrage in certain ways, but 
as a practical proposition the suffrage once extended to a cer- 
tain class can virtually never thereafter again be withdrawn. 
Both history and reason point to the general soundness of that 
proposition. I should, therefore, not want to spend time dis- 
cussing the merits of suffrage restrictions based on property 
or social or economic statutes. But a minimum requirement of 
a literacy test for voting would seem with the spread of popular 
education to be both a desirable and an attainable goal. 

Let us examine now with a critical eye our legislatiu*es and 
see what is wrong with them. The commonest criticisms di- 
rected at them and at their members are that they are ignorant, 
unresponsive to public opinion, and in many cases corrupt, in 
other words, individually and collectively incompetent. It may 
be helpful to range alongside these popular epithets the gov- 
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emmental facts that they are untrained, ill paid, individually 
and collectively comparatively powerless, and under the domi- 
nation of the poUtical machine that is responsible for their 
election. If the latter facts can fairly be considered as causes 
of the former characteristics we may have made some progress 
in the matter of diagnosis, which of course is the first and abso- 
lutely essential step in the treatment of an ill, in matters 
governmental as well as physical. 

Now if legislators are untrained it is because our educational 
system is at fault. There are not I venture to say, enough 
men in the whole of the United States really trained in public 
affairs to fill the legislative halls of our several States. That 
is a condition which it will take years to remedy and the only 
iimnediate steps to be recommended are the lengthening of the 
legislative term of service to enable men of ability to get their 
training in the legislature and to remain there long enough to 
use it, and on the other hand to provide proper agencies for 
giving our law-makers at the capitol the information without 
which they cannot even consider the intricate questions that 
come up. I am speaking here of the valuable statistical and 
comparative information that professional, non-political, and 
permanent department under-secretaries could furnish, and which 
at the present time some of our legislative reference bureaus are 
attempting to supply. 

The matter of underpayment is of course theoretically simple 
to remedy, though the experience of Texas at the last election 
where a proposition to pay legislators a salary instead of an 
inadequate per diem was decisively defeated may be cited to 
show that there are practical difficulties in the way. As the 
explanation given for the defeat of that constitutional amend- 
ment seems to have been, however, a general feeling that the 
legislature was not even now "delivering the goods" and there- 
fore deserved no more than it was getting, perhaps we may hope 
that if we can in other ways provide a legislature that will deliver 
the goods the matter of adequate remuneration will not be 
difficult of adjustment. 

The most serious impediment to a right kind of legislatvire 
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and a proper kind of legislators seems to me to lie in the fact 
that they are individually and collectively powerless. It is, 
I believe, now generally admitted that the attempt to cure 
the evils found in our state legislatures by depriving them of 
powers and by limiting their term and remuneration are doomed 
to failure. Indeed it is the very impotence of our legislatures 
which militates against improvement. The individual impo- 
tence of legislators is due to the size of the legislature, to its 
bicameral nature, and to the control by the political machine, 
of which I shall speak in a moment. The collective impotence 
of the legislature, and this increases also of course the individual 
impotence of its members, is due on the one hand to the leg- 
islative power of the governor, including his power to recom- 
mend legislation, to call extra sessions, his veto power, and 
last but not least in his tacit power to refuse to enforce the 
measures of the legislature even when passed over his veto, 
and on the other hand to the power of the courts to declare 
laws invalid as contrary to the state constitution. Of this matter 
more will be said a little farther on. 

The reduction in size of the legislature presents no very 
serious problem. The guiding principle in determining the 
size of a legislative body should be to make it large enough 
to be fairly representative, and yet small enough to be really 
a deUberative body. The exact limits need not concern us here 
though I feel safe in saying that almost without exception our 
state legislatures are by far too large to fulfill the latter re- 
quirement. The desirabihty of abandoning the bicameral prin- 
ciple seems to me to be as self evident as the need of a reduction 
in the total membership, but I realize that not only is the bi- 
cameral principle firmly intrenched in the minds of the Ameri- 
can public, but even a very respectable array of pubUcists in this 
country and abroad are committed to the same. Nevertheless, 
my own opinion, based both on abstract reasoning and on obser- 
vation of our state legislatures at work leads me to believe that 
there is bound to be much more lost through inevitable delay, 
friction, working at cross purposes and shifting of responsibiUty, 
than can be gained by a check on hasty legislation. In other 
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words in the state as in the city, the bicameral system has actually 
worked out to prevent the passage of desired and worthy legis- 
lation rather than to hold up improper laws. Practically all 
students of municipal government unite in condemning the bi- 
cameral system for cities, no matter how large, and I am unable 
to discover any reason why it should be considered any better 
in our state government, in view of the way in which it has 
actually worked out. 

The domination of the political machine is undoubtedly one 
of the chief reasons for the ineffectiveness of the average legis- 
lator even when he does not owe his election to the support of 
the machine. It is also perhaps the one most difficult of elimi- 
nation. Most important measures that arise in our legislatures, 
and many unimportant ones, are made party issues whether 
or not there has been any expression of opinion by the voters 
of that party on those points either through the platform or 
otherwise. Even the independently elected member therefore 
must secure the support of the majority leaders for any measure 
he desires to enact, as the individual legislators are governed 
by the orders of such leaders. It seems clear to me that the 
chief evil in this party domination arises from the fact that 
the control is exercised by an organization that is concerned 
principally with other issues than real state issues, namely, 
national politics. As long as voters continue to be as they 
still are for the most part now adherents of the same poUtical 
party in state politics as they are in national politics, so long 
also will the subordination of state interests to the seeming 
demands of national party expediency continue. The only 
hope in this matter would seem to lie in the adoption of the 
principle of proportional representation for our states, which 
would enable a voter to cast an effective vote with a minority 
party and so permit him to vote against one of the existing 
national parties without voting for the other, or one of the 
others as the case may be. The introduction of the principle 
of proportional representation would have another very im- 
portant result in making the members of the legislature more 
responsive to popular opinion. If a plan of having a few large 
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election districts with five or ten members returned from each 
by a system of proportional representation were adopted, it 
would relieve the pressure now brought to bear on represen- 
tatives in this country, equally, in city, state and nation, to 
represent primarily their ward or district instead of the larger 
unit as a whole. The lines of cleavage would then be horizontal, 
cutting across district boundaries, rather than determined by 
those boundaries and the petty local interests of the geographi- 
cal divisions would tend to be subordinated to the welfare of 
the party or group of voters throughout the state as a whole 
whose interests were in the hands of representatives from all 
the different districts. There is neither time nor occasion 
here to go into an exhaustive discussion of the merits and de- 
fects of the principle of proportional representation, but it 
would seem to have a direct bearing on the question of making 
the representative more independent and more conscious of his 
real responsibility. 

When now we seek to increase the collective power and re- 
sponsibihty of the legislature, we strike immediately at what 
are considered the most fundamental characteristics of the 
American governmental system, namely, the separation of 
powers, and the power of the courts to declare legislative acts 
void. That the veto power given to the governor is both actu- 
ally and potentially a very powerful political weapon of con- 
trol over the legislative body is admitted, but it is difficult 
if not impossible to show that it has worked out for good or 
is likely to do so. If the executive and the legislature are 
politically in accord the veto is superfluous, if they are not 
in accord it is a certain means of producing deadlocks and 
of halting all progress. But the taking away of the consti- 
tutional veto is but half a measure if the executive is to cease 
to exercise control over the effectiveness of legislative action. 
His power to defeat the legislative wil by failing to execute 
that will is an equally important and much more dangerous 
factor. That power, however, can be taken from him only 
if he ceases to be independent of the legislature, and he will 
continue to be independent as long as he is elected by popular 
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vote. We are brought to the conclusion therefore that the 
executive as an independent factor in our state governments 
should cease to exist, and that leads us to take up the ques- 
tion of the organization of the executive and administrative 
authorities in our reorganized state government. 

If the executive is not to be independent of the legislature 
we are obUged to make his appointment and control rest in 
the hands of the legislature and so we are led to the adop- 
tion of the cabinet form of government for our states. The 
real executive then should be the chief minister, acting with 
a cabinet consisting of the political department heads. Whether 
he should be called governor and appear also as the titular 
head of the government, or whether there should be another 
person chosen to fulfil that function, as in France, seems to 
me a matter of secondary importance. The important thing 
is that ultimately all political power should rest in the hands 
of a truly representative legislative body. The organization 
of the administrative departments would then resolve itself 
into the securing of permanent, expert non-political secretaries, 
under the direction of the various ministers. It is understood 
of course that a satisfactory system of civil service merit rules 
would be a necessary part of this or any other plan of admin- 
istration. A business manager's department to look after the 
physical property of the state would be a desirable feature, but 
this and other details of administrative organization cannot be 
gone into in a discussion of general principles such as this. 

I stated earlier in my paper that the collective impotence 
of the legislature is due in part to the power of the courts to 
declare their acts invahd. As a consideration of the nature 
of this power will I believe lead us to advocate the termination 
of that power not only in order to favor the legislature's posi- 
tion but to improve the position of the courts themselves, it 
logically belongs here with the consideration of the way in which 
that branch of the government should be constituted. 

It used to be a favorite question for debate in times past 
whether this power of the courts to invalidate legislative acts 
was in violation of the doctrine of the separation of powers 
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and destructive of the independence of the legislature. With 
the first of these propositions I am not concerned as I am done 
with the separatist doctrine as a general working hypothesis. 
But that this power in the courts does affect the independ- 
ence of the legislature to a considerable extent seems to me 
too clear for argument and that to take away this power from 
the courts and leave the final determination of constitutionality 
to the legislature itself would increase enormously the respon- 
sibility and power of the legislature is equally self-evident. 
If then we agreed that our legislatures are suffering from too 
Umited powers the proposal to transfer the constitution inter- 
preting power from the courts to the legislature would from 
that point of view be a wise move. 

But even more important in my opinion than the effect on 
the legislature that would follow from such a reorganization 
would be the effect on the courts themselves. In spite of 
oft repeated assertions to the contrary, usually by members 
or defenders of our judiciary, the power to interpret the con- 
stitution and apply it to the nullification of laws is in its nature 
a political power, and has indeed in well-known instances been 
used even for partisan purposes. It is unquestionably legis- 
lation and inevitably leads to the balancing of the court's eco- 
nomic and sociological opinions over against those of the leg- 
islature. Now nothing can be clearer than that the electorate 
will not with its awakening interest continue to permit such 
considerable political power to be lodged in the hands of an 
organ not directly or indirectly under the control of the voters. 
They will insist therefore not only on electing the judges for 
relatively short terms, but also on exerting an influence on 
their decisions. The movement for the recall of judges and 
review of judicial decisions is the direct and logical consequence 
of the realization on the part of the electorate that the judges 
in possessing this power of legislative control are a part of the 
policy determining or poUtical branch of the government. 
That a judiciary which is in politics is in a hopeless situation 
needs no proof, and instead of trying to control this political 
power by providing for recall and popular review, the power 
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should be wholly taken away and so remove at once the judiciary 
from the arena of politics. Once the judiciary is shorn of this 
embarrassing prerogative it should not be difficult to provide 
that they be selected by the minister of justice to serve during 
good behavior at an adequate salary to attract the very best of 
the legal talent in the state. 

Thus we are led from a simple contemplation of the weak- 
nesses of our state legislatures to a thoroughgoing revision 
of the other two branches of the state government. These 
are the important matters to be taken under consideration for 
on the manner of their determination will depend the funda- 
mental nature of the government to be provided for our states. 
There are many other matters which would need attention 
if an actual constitution were to be written, such as the rela- 
tion of the state to its subdivisions which presents many dis- 
puted points, but those matters cannot be taken up here. There 
are also many proposals for reform which I should support that 
fall far short of the fundamental reorganization herein sug- 
gested such for instance as the reformation of the state admin- 
istrative service. But if I am asked why I propose such far 
reaching alterations I would reply that such other measures 
though highly desirable would from a larger point of view be only 
more or less temporary makeshifts, and that sooner or later with 
the growing complexity of governmental problems and the 
growing demand for their intelligent and effective solution 
nothing short of fundamental recasting of our state political 
forms will accomplish the desired ends. 



